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IN THE 


United States Court of Appeals 

■ 

for the District of Columbia 


No. 8583. 


JESSE S. SHIMA, Appellant 
v. 

THOMAS A. BROWN, Appellee 


Appeal from Judgment and Order of the District Court of 
the United States for the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal (1) from so much of the judgment of 
the District Court entered May 26, 1943 (Tr. 24, 25), as 
assesses against appellant all costs herein below, including 
Auditor’s fee ($400.00), and Auditor’s costs ($365.00), 
and all appellee’s Court costs ($140.57), and allows inter- 
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est at six per cent per annum on the sum of $2,750.00 from 
May 13, 1942, and condemns appellant’s credits with the 
garnishee on an attachment before judgment, and author¬ 
izes payment of said sums and interest from said credits, 
and (2) from the order of the District Court entered June 
15, 1943, overruling appellant’s motion to retax costs for 
interest on judgment. (Joint App. 7-10.) 

This Court has jurisdiction of this appeal under District 
i Code, 1940, Title 17, Chapter 1, Section 101. 

n. 

STATEMENT OF THE CASE. 

This cause has been heretofore before this Court. 
(Jesse S. Shima, Appellant v. Thomas A. Brown, Appellee, 
No. 8301, decided January 18, 1943, 133 F. (2d) 48, 71 
W. L. R. 301 (Advance Sheets), 6 Federal Rules Service 
576.) 


On June 3, 1938, appellee filed this suit in the District 
Court, through his present attorney, claiming that he had 
furnished board to appellant and his wife beginning Sep¬ 
tember, 1930, and seeking compensation therefor at the 
rate of $50.00 per month, less certain alleged credits, or a 
total net principal amount of $4,216.00, with interest on 
the running account at six per cent per annum from Sep¬ 
tember 1, 1930, and costs, making an aggregate net claimed 
(principal, and interest to that date) of about $5,800.00. 
(Tr. 1-4) 

Simultaneously, appellee caused attachment before judg¬ 
ment in the principal sum of $4,216.00, plus interest, and 
$100.00 for costs, to issue upon appellant’s credits or funds 
with the Union Trust Company of the District of Colum¬ 
bia, garnishee. (Tr. 5, 6, 22) 

In his Answer (Tr. 7-14), appellant denied making agree¬ 
ment in the form alleged, and averred that in full satis¬ 
faction for whatever board had been furnished, he had, 
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according to actual agreement, paid for extensive repairs, 
alterations, and installations in appellee’s home, and in 
addition had rendered substantial personal services. 

Under Complaint and Answer, the periods, if any, during 
which board was furnished were in dispute, appellee having 
listed 97 items, including board for 90 months at $50.00 a 
month, and 7 payments, all of which were contested. Ap¬ 
pellant also raised the Statute of Limitations as to items 
in Particulars of Demand dated prior to June, 1935. (Tr. 
10 ). 

The first trial took place October 25 to November 1,1940, 
before Mr. Justice Pine and a jury (Tr. 15), appellant 
being required in his proper defense to call many wit¬ 
nesses, including some brought from New York City and 
Maryland, and he also incurred the expense of having said 
proceedings fully reported. Verdict was for appellee for 
$1,016.00. 

Appellant was willing to accept that verdict, but appel¬ 
lee was not; and on November 9, 1940, appellee moved for 
new trial (Tr. 14) on the ground, among others, that the 
verdict was not mathematically computable under the 
Court’s instructions. Appellant opposed the motion for 
new trial. (Tr. 14). While this motion was pending and 
undetermined, appellant offered $1,500.00 in settlement, 
which was refused (Joint App. 2, 3) 

On December 20, 1940, pursuant to said motion, the 
Court entered an order setting aside said verdict, and 
judgment thereon; and upon the written consent of both 
parties referred the cause to the Auditor of the District 
Court, sitting as a Master. (Joint App. 2) 

Then, while the cause was before the Auditor, but before 
he had begun any proceedings, appellant offered $1,625.00 
in settlement, which was refused. (Joint App. 2, 3) 
Thereafter, and between May and November, 1941, eight 
hearings were held before the Auditor, about 30 witnesses 
in all appearing, appellant being again required in his 
proper defense to bring witnesses at his expense from New 
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Hampshire, New York, and Maryland. Briefs were there¬ 
after filed by both parties, that of appellant comprising 
about 70 pages, and lengthy oral argument was had. All 
testimony was officially reported, and transcript of about 
500 pages furnished to the Auditor at a cost of $365.00. 
(Joint App. 5. 7). The Auditor paid this expense, requir¬ 
ing each of the parties to reimburse him therefor by one- 
half, that is, $182.50 from each party, which was done. 
(Tr. 21) 

The Auditor’s Report, which is comprehensive and ably 
prepared, was filed March 31, 1942, and is included in the 
record on appeal in said Shima v. Brown , this Court, No. 
8301. In it, the Auditor found for appellee for either 
$1,224.99 or $2,575.82, according as the Court might de¬ 
cide a question of law, namely, whether the Statute of 
Limitations barred part of appellee’s claim. The Auditor 
charged $400.00 for his services (Joint App. 7), requesting 
the Court upon approval of that fee, to direct its payment 
but making no recommendation respecting assessment, 
such charge being in addition to the $365.00 for reporting 
and transcript. Appellant filed exceptions to the Auditor’s 
Report. Appellee filed no exceptions or objections. 

At this juncture, and prior to further jury trial, appel¬ 
lant offered $2,000.00 in settlement, which appellee refused. 
(Joint App. 2, 3) 

At appellee’s instance, and over appellant’s objection, 
the cause was then set for further jury trial on all issues, 
and on May 11,1942, came on before Mr. Justice Davidson, 
of Texas, sitting by assignment, and a jury. At the im¬ 
mediate outset, appellant moved to withdraw his excep¬ 
tions to the Auditor’s Report, and to confirm the Report 
without further trial, as provided under Title 16, Sections 
102-106, District Code, 1940. Appellee opposed that mo¬ 
tion, and it was then denied, the Court holding that Federal 
Rule 53 (e) (3), and not said Code provisions, governed. 
Under said Code provisions, trial would have been only 
upon issues raised by any exceptions to the Report, and 
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if there had been no exceptions, by failure of either party 
to file any, or through withdrawal of any which had been 
filed, judgment would have been entered upon the Report, 
without further trial. Under the Rule, however, the Audi¬ 
tor’s Report is merely admissible as evidence in a jury 
trial. 

Accordingly, at appellee’s insistence, further jury trial 
was thereafter had upon all issues, the appellant again 
incurring traveling expense for witnesses, and for report¬ 
ing all proceedings thereat; and on May 13, 1942, the jury 
rendered verdict for appellee for $2,750.00 “without in¬ 
terest”. On appellee’s motion, and over appellant’s objec¬ 
tion, that Trial Justice, on May 14, 1942, amended that 
judgment by adding thereto interest on said $2,750.00 at 
six per cent per annum from the date of the filing of the 
suit, to wit, from June 3, 1938. 

Appellant then appealed to this Court with supersedeas 
undertaking, contending (1) that the Trial Justice had 
erred in not granting his motion to be allowed to withdraw 
his exceptions to the Auditor’s Report, and to have the 
Report confirmed, and its findings adjudged final, without 
further trial, as provided under said Code provisions; (2) 
that independently of that contention, the Trial Justice 
erred, on appellee’s motion, in so adding interest to the 
judgment. 

After that appeal had been noticed, appellee moved be¬ 
low to assess against appellant, all Auditor’s costs, includ¬ 
ing his said fee, but the Court (Mr. Justice Adkins) de¬ 
clined so to do, ordering June 10, 1942, that the question of 
assessment of such costs be deferred until after final de¬ 
termination of this cause on appeal. (Joint App. 3) 

On July 6,1942, said judgment for appellee was assigned 
to the New Amsterdam Casualty Company, subject, how¬ 
ever, to lien thereon of appellee’s attorney herein for one- 
third. (Tr. 19) 

In declining to sustain the first of appellant’s said con¬ 
tentions, this Court observed in part in its said Opinion, 
rendered January 18, 1943: 
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“As the question is procedural, the Rule (Federal 
Rule 53 (e) (3)), invalidates the contrary provisions 
of the (District of Columbia) Code. The result seems 
unfortunate. Since it is desirable that parties be 
spared the burden of retrying issues, it seems desirable 
to require parties who wish issues retried to a jury to 
file, within a limited time, objections to a Master’s 
findings on the same issues. But the District Court 
was bound by the Rule, and properly refused to ‘con¬ 
firm’ the Auditor’s Report.” (Parenthetical matter 
supplied) 

In sustaining appellant’s second said contention, this 
Court observed in part: 

“We think the Court erred in adding interest to the 
jury’s verdict. * # * ‘The case is remanded to the Court 
below, with a direction to enter a judgment for . . . 
the damages assessed by the jury, with interest on such 
judgment from the time it shall be entered until it shall 
be paid’ ”. 

Appellant’s petition for rehearing on his first contention 
was denied February 10, 1943, and he then petitioned for 
certiorari on that issue, which was denied April 12, 1943. 

This Court’s Mandate was filed in the District Court 
April 23,1943 (Tr. 21, 22), and on April 28, 1943, appellee 
and his said assignee jointly moved there to assess against 
appellant damages and interest, and all Auditor’s fee and 
costs, and all Clerk’s costs in that Court, and to condemn 
and direct payment in the full amount of the judgment, plus 
said requested assessments (Joint App. 4, 5, 6), the appel¬ 
lant on May 4, 1943, filing opposition (Joint App. 6), and 
contending therein, inter alia , that appellee should bear at 
least one-half of the Auditor’s fee and reporting charge and 
Clerk’s costs. 

On May 26, 1943, pursuant to appellee’s motion, the Dis¬ 
trict Court entered an order assessing against appellant 
all of the Auditor’s said fee, and in effect all of said re¬ 
porting charge, and condemning appellant’s credits to sat¬ 
isfy the judgment of $2,750.00, with interest, and Court 
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costs to be taxed by tbe Clerk, including the Auditor’s fee 
and reporting charge, less any credits required by this 
Court’s order dividing costs in this Court, and directing 
the garnishee to pay to appellee’s counsel as provided by 
that order. (Joint App. 7, 8) 

On June 1, 1943, pursuant to appellee’s notice to tax 
costs, the Clerk below computed appellee’s Court costs in 
the District Court, and placed the same at $140.57, adding 
thereto the Auditor’s fee of $400.00, and also the one-half, 
theretofore reimbursed by appellee, of the Auditor’s report¬ 
ing cost of $365.00 (appellant having already reimbursed 
the other half), and also $1.00 for short copies ordered by 
appellee, and deducting $85.37 as net credit due appellant on 
division of costs in this Court; and the Clerk then taxed 
the net balance of $638.70 against appellant, as he was re¬ 
quired to do under said order of May 26, 1943, which had 
the effect of taxing against appellant all of the Auditor’s 
reporting charge of $365.00, and consequently a full amount 
of $821.20 for fee and costs, exclusive of appellant’s own 
Clerk’s costs below. (Joint App. 9, 10) 

The Clerk also wrote on his statement of computation: 

“Judgment modified in the Court of Appeals to in¬ 
clude interest on judgment of $2,750.00 from date of 
judgment May 13, 1942.” (Joint App. 10) 

And the Clerk then issued short copy of judgment for 
appellee, to the use of his said assignee, showing as due 
from appellant, the amount of said judgment, namely, 
$2750.00, plus interest thereon from May 13,1942, plus said 
net costs of $638.70. (Joint App. 9) 

On June 4,1943, appellant filed motion to retax costs for 
interest (Joint App. 8, 9). During its pendency, and on 
June 10, 1943, appellant filed original notice of appeal 
(Joint App. 11); and when said motion was overruled June 
15, 1943 (Joint App. 12), appellant filed supplemental no¬ 
tice of appeal (Joint App. 12, 13), posting supersedeas un¬ 
dertaking on all. (Joint App. 12,13) 
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No appeal having been taken by either party from that 
part of said order of May 26, 1943, which granted con¬ 
demnation and payment to satisfy said judgment for 
$2,750.00, less any credit required by this Court’s order 
dividing costs in this Court, the garnishee on June 16,1943, 
paid appellee’s attorney $2,665.63, which represented said 
$2,750.00, less said net credit for costs due appellant as 
taxed by the Clerk. Although accepting that payment of 
$2,665.63, appellee’s attorney declined to file satisfaction 
therefor as of record; and accordingly, on August 5, 1943, 
on appellant’s motion, the District Court (Mr. Justice Pine) 
ordered that he do so within five days therefrom, and that 
otherwise the Clerk would do so, which the Clerk there¬ 
after did, by reason of that attorney’s default. 

m. 

RULE INVOLVED. 

Federal Rule of Civil Procedure 54 (d): 

“Costs. Except when express provision therefor is 
made either in a Statute of the United States or in 
these Rules, costs shall be allowed as of course to the 
prevailing party unless the Court otherwise directs. 
* * * Costs may be taxed by the Clerk on one day’s 
notice. On motion served within 5 days thereafter, the 
action of the Clerk may be reviewed by the Court.” 

IV. 

STATEMENT OF POINTS. 

1. The District Court erred in assessing against appel¬ 
lant all of the Auditor’s fee, and all of his costs, and all of 
appellee’s costs in the District Court, and in not assessing 
against appellee at least one-half of said fee and costs. 

2. The District Court erred in allowing interest upon the 
sum of $2,750.00 from May 13, 1942, instead of entering a 
modified judgment in that amount after Mandate with in- 
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terest on such judgment “from the time it shall be entered 
until it shall be paid”. 

3. The District Court erred in condemning appellant’s 
credits with the garnishee on an attachment issued before 
judgment, and authorizing payment of said fee, costs, and 
interest from said credits. 

i 

V. 

SUMMARY OF ARGUMENT. 

1. Appellee brought suit for a much larger amount than 
was due, and thereafter rejected fair and reasonable offers 
of settlement. After having the first verdict for him set 
aside, he consented to having the cause referred to the 
Court’s Auditor, but refused thereafter to abide by his 
findings, insisting upon another expensive jury trial upon 
all issues, with resulting verdict in general accord with the 
Auditor’s findings of fact. In the circumstances, and also 
in view of his contemporaneous sponsoring and prosecution 
against appellant of wholly unfounded other litigation, ap¬ 
pellee should be assessed a fair proportion of all costs in 
this cause. 

2. As appellee brought and prosecuted suit for a much 
larger amount than was due, and as he thereafter caused 
interest to be allowed upon his judgment, when no inter¬ 
est was in fact due, thereby requiring appellant to prose¬ 
cute an appeal to secure rectification, it is just that any 
accrual of interest should begin when final disposition is 
made in the District Court by the entry of a modified judg¬ 
ment, as directed by this Court’s Opinion and Mandate. In¬ 
stead of having a modified judgment so entered below after 
Mandate, appellee proceeded to execution upon an outstand¬ 
ing attachment before judgment, and then procured allow¬ 
ance of interest from the date when the old judgment was 
entered, and not from the date of a modified judgment, 
which even up to the present time has not been entered, such 
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course of action being further evidence of his plan to make 
this litigation as expensive as possible for the appellant, 
and accordingly is further reason for division of all costs. 

VI. 

ARGUMENT. 

Point 1. 

(a) 

Although this suit was filed June 3, 1938 (Tr. 1), before 
the new Rules became effective, trial did not occur until 
October, 1940. (Tr. 14, 15) Appellant incurred consider¬ 
able expense in producing necessary defense witnesses re¬ 
siding outside the District, and in having all proceedings 
reported, and, of course, for counsel, that trial consuming 
five days. Appellant was willing to accept the verdict for ap¬ 
pellee of $1,016.00, and opposed the latter’s motion for new 
trial. (Tr. 14) While such motion was pending, he offered 
$1,500.00 in settlement, which appellee refused. (Joint App. 
2, 3) Appellee’s motion for new trial was later granted; 
and the Court, upon the written consent of both parties, re¬ 
ferred the cause to the Auditor of the District Court. (Joint 
App. 2) Thereafter, and before any proceedings occurred 
before the Auditor, appellant offered $1,625.00 in settle¬ 
ment, which appellee refused. (Joint App. 2, 3) 

The trial before the Auditor was comprehensive and 
thorough, eight hearings being held, between May and No¬ 
vember, 1941, and about 30 witnesses in all being called, 
some for appellant coming from New Hampshire, New York 
and Maryland, at, of course, his transportation expense. 
Numerous documents were placed in evidence, and exten¬ 
sive briefs filed, and lengthy oral argument had. All tes¬ 
timony was stenographically reported, and transcript of 
about 500 pages furnished to the Auditor at a cost of 
$385.00, which he paid, each of the parties reimbursing one- 
half to him upon his request. (Tr. 21) 
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In his Report, filed March 31, 1942, the Auditor found 
for appellee for either $1,224.99 or $2,575.82, according as 
the Court might decide a question of law, to wit, whether 
the Statute of Limitations was a bar to part of appellee’s 
claim. The Auditor charged $400.00 for his services, but 
made no recommendation respecting its assessment. He 
added in his Report that he had paid $365.00 for reporting 
and furnishing a transcript of the proceedings, and that 
he had been reimbursed one-half thereof by each party. 

After the Auditor’s Report had been filed, and before any 
further trial, appellant offered $2,000.00 in settlement 
(Joint App. 2, 3), such amount being about $800.00 over 
and above the Auditor’s lower alternative figure, as found, 
of $1,224.99; but the offer was rejected. 

Appellant filed exceptions to the Auditor’s Report, but 
appellee filed no exceptions or objections. 

Over appellant’s objection, the cause was placed on the 
jury calendar, and on May 11, 1942, came on for trial be¬ 
fore Mr. Justice Davidson, of Texas, sitting on assignment, 
and a jury. At the outset, appellant moved to withdraw 
his exceptions to the Auditor’s Report, and to have the 
same confirmed, without further trial, as the appellee had 
filed no exceptions or objections. However, the appellee 
objected to that motion, and it was denied, and confirma¬ 
tion of the Report was accordingly prevented, with result¬ 
ing third trial upon all issues , appellant again producing 
in defense his out of District witnesses, among others, and 
having all proceedings reported. At this third trial, ver¬ 
dict was rendered for appellee for $2,750.00 “without in¬ 
terest”, which the appellant was still willing to accept, ap¬ 
pealing only after that Trial Justice, upon appellee’s mo¬ 
tion, erroneously added interest. 

Under Sections 102-106, Title 16, District Code, 1940, the 
Auditor’s Report would have been confirmed in the above 
circumstances. Under the Federal Rules, however, the Re¬ 
port was merely admissible as evidence at further jury 
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trial. In holding that the Federal Rule invalidated said 
Code provisions, this Court, as stated, observed in part: 

“The result seems unfortunate. Since it is desirable 
that parties and Courts be spared the burden of re¬ 
trying issues, it seems desirable to require parties who 
wish issues retried to a jury to file, within a limited 
time, objections to a Master’s findings on the same is¬ 
sues.” 

It was the appellee who, by his insistence upon a third 
trial herein on all issues, declimed to spare the Court and 
appellant the burden of retrying issues, after appellee had 
formally consented to the reference to the Court’s Auditor, 
who then took the cause on all issues, the appellee filing 
no exceptions, nor making any objections, to his Report, 
and the appellant desiring and actually moving to withdraw 
his exceptions. 

At the time of the first trial herein, in October, 1940, ap¬ 
pellee’s claim (principal of $4,216.00, plus interest on the 
so-called running account from September, 1930) amounted 
to about $5,800.00. At the time of the last and third trial, 
in May, 1942, such claim accordingly totalled about $6,- 
300.00. The verdict of the first jury, in October, 1940, for 
$1,016.00, and the Auditor’s finding for either $1,224.99 or 
$2,575.82, according as the Court determined whether or 
not the Statute of Limitations barred part of appellee’s 
claim, established early that appellee’s claim was exces¬ 
sive, and should never have been asserted in the amount 
set forth in his Complaint. 


(b) 

The Auditor’s fee of $400.00, and his reporting costs of 
$365.00, and appellee’s costs in the District Court of $140.57, 
all now standing assessed against appellant, in themselves 
total $905.57. Accordingly, the Court costs alone, now as¬ 
sessed against appellant, constitute about one-third of the 
amount ultimately found to have been due appellee. But, 
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in addition to such court costs, appellant had his own Court 
costs below in appreciable amount; and expense of produc¬ 
ing witnesses in his defense, some brought from a distance, 
in three extended trials; and extra stenographic expense for 
extensive briefs required before the Auditor and on ap¬ 
pellee’s various motions; and expense for full reporting of 
the two jury trials, and for partial transcripts thereof; and 
expense of appealing, with supersedeas undertaking, to se¬ 
cure relief from the erroneous addition May 13, 1S42, upon 
appellee’s motion, of interest in substantial amount to the 
judgment; and, of course, expense for services therein of 
defense counsel during the past five years. Such heavy ex¬ 
pense, which in the aggregate probably exceeds the amount 
of the final judgment, was due solely to appellee’s excessive 
and unconscionable claim, and to his persistent prosecution 
since June 3,1938, in an endeavor to recover more than was 
due, appellee repeatedly refusing to accept fair and rea¬ 
sonable offers of settlement, and declining to accept any 
of the findings of the Court’s Auditor, rendered after com¬ 
prehensive and thorough trial, although he had in fact con¬ 
sented to that reference, appellee thereafter demanding, 
and obtaining, retrial by jury upon all issues. It is re¬ 
spectfully submitted that the purposes of justice are hardly 
served w’hen one who is sued for an excessive and uncon¬ 
scionable amount has only the doubtful choice, on the one 
hand, of paying the same in full without contest, or, on the 
other hand, of defending at such heavy expense that al¬ 
though finally he does primarily prevail, his ultimate total 
financial burden is about the same. 

Appellee’s litigation against appellant, with very heavy 
financial burden upon the latter, has not been limited to 
this suit. After appellee had filed this suit, and in March, 
1939, his daughter (Sobretta Brown Shima), then residing 
with him, and apart from appellant, filed below suit against 
appellant for limited divorce, injunction, attachment, ne 
exeat, temporary and permanent alimony, and counsel fees, 
appellee by his testimony and financing aiding very mate- 
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rially in its prosecution, such suit being dismissed Feb¬ 
ruary 27, 1941, after trial upon the merits, because, as 
therein adjudged, she had failed to establish her material 
allegations and had also committed adultery, affirmed upon 
her appeal, Shinto v. Shinto, 75 App. D. C., 370,130 F. (2d) 
809. And in July, 1939, appellee filed suit below against 
appellant, claiming $20,000.00 damages in libel, such suit 
being thereafter dismissed upon motion as unfounded in 
law, affirmed on appeal, Broini v. Shimabukuro, et al., 73 
App. D. C. 194, 118 F. (2d) 17. The suit at bar, and the 
divorce suit, and the libel suit, were all instituted and prose¬ 
cuted through appellee’s present attorney. 

(c) 

Simultaneously with the filing of the suit at bar June 3, 
1938, appellee caused an attachment before judgment in 
the sum of $4,216.00, with interest, plus $100.00 for costs, 
to issue upon the funds or credits of appellant with afore¬ 
mentioned garnishee. (Tr. 5, 6, 22) Because said attach¬ 
ment by its wording carried interest, the garnishee felt re¬ 
quired to, and did, withhold, not only said principal amount 
of $4,216.00, plus costs, but also interest on that principal 
amount at 6 per cent per annum as from June 3, 193S. 
Consequently, with each succeeding year, the amount with¬ 
held under the attachment grew larger, until by June 16, 
1943, date when the garnishee made said cash payment of 
$2,665.63, the amount being so withheld was then about 
$5,600.00. In other words, under this attachment, appel¬ 
lant’s funds were withheld continuously from June 3, 1938, 
to June 16, 1943, in an amount starting with $4,316.00, and 
increasing gradually until it reached about $5,600.00 on 
June 16, 1943. This attachment is still in force and effect, 
but in view of said cash payment made by the garnishee 
June 16, 1943, only $1,000.00 is now being withheld there¬ 
under. 

Using the net principal amount of the final judgment 
herein as a basis, namely, $2,665.63, there has been a pro- 
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tracted and continuous excessive levy herein upon appel¬ 
lant’s funds, such excessive levy ranging from about 
$1,650.00 on June 3, 1938, to nearly $3,000.00 on June 16, 
1943, and standing as an actual and very considerable addi¬ 
tional loss herein to appellant, who, by reason of other liti¬ 
gation prosecuted against him at great length through ap¬ 
pellee’s counsel, and of his other requirements, had urgent 
need for his funds so excessively attached, all of his funds 
or credits with said garnishee, over and above those at¬ 
tached herein, having been impounded continuously from 
March 2S, 1939, to November 5, 1942, under the injunction 
which was wrongfully caused to be issued, and thereafter 
wrongfully caused to be continued, in said divorce proceed¬ 
ing. (Shinto v. Shinto, 75 App. D. C. 370, 130 F. (2d) 809) 

When the first jury on November 1, 1940, found for ap¬ 
pellee for $1,016.00, and again when the Court’s Auditor, 
after careful hearings, found for appellee for either 
$1,224.99 or $2,575.82, appellee knew, or should have known, 
that his attachment was excessive. Nevertheless, he per¬ 
sisted in maintaining it, in said full principal amount, plus 
interest, continuously from June 3, 1938, until June 16, 
1943. 

<d) 

Discretion of the District Court in taxing costs is not to 
be exercised arbitrarily, but with reference to the general 
principles of equity and special circumstances of each case.l 
(Decree appealed from affirmed, except as to taxation of! 
costs against defendants, as to which it was reversed.) 
Duke rower Co. v. Greenwood County, C. C. A. 4th, 91 F. 
(2d) 665, 678, affirmed 302 U. S. 485, 58 S. Ct. 306, 82 L. 
ed. 381. 

Please see also New York, Lake Erie and Western Rail¬ 
road Co. v. Estill, 147 U. S. 591, 622, 623, 13 S. Ct. 444, 37 
L. ed. 292. 

“By the plain language of (Federal) Rule (54), thj} 
imposition of costs is a matter within the discretion 
of the trial Court. Since the judgment is not final in 
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this respect, we pass it. Appellant, deeming itself 
prejudiced by the error, if any, may get redress 
through application to the lower Court for a modifica¬ 
tion of its judgment, and afterwards if it deems itself 
aggrieved it may appeal to this Court for a review of 
the Court’s final judgment.” Mishawaka Rubber and 
Woolen Mfg. Co. v. S. S. Kresge Co., C. C. A. 6th, 
April, 1941, 119 F. (2d) 316, 326; 4 Federal Rules 
Service 726, 54 d. 143. (Parenthetical matter supplied.) 

Federal Rule 54 (d), relating to costs, permits the Court, 
in the exercise of its discretion, to grant relief from the 
full burden of the prevailing party’s taxable costs. Leeds 
and Northrup Co. v. Doble Engineering Co. (U. S. District 
Court, Mass., August 26, 1941), 41 Fed. Supp. 951, 5 Fed¬ 
eral Rules Service 640. 

Where a Master was appointed to hear and determine a 
bill, and the contentions of both parties were partially sus¬ 
tained, the costs of the reference should be apportioned. 
Hall v. Bridgeport Trust Co., 122 F. 163. 

Where both parties prevailed, and failed to some extent, 
upon items disputed and litigated, the costs will be appor¬ 
tioned according to the relative importance of the items in 
dispute won and lost by the respective parties, and the time 
and expense spent on each. Bridges v. Sheldon, 7 F. 17. 

(e) 

In United States, for use of Wadeford Electric Co. v. 

E. J. Biggs Construction Co. (C. C. A. 7th, December 6, 
1940) 116 F. (2d), 768, 4 Federal Rules Service 723, 54 d. 
143, the cause had been referred to an Auditor who heard 
the evidence and reported conclusions, the final judgment 
on appeal being for plaintiff for $3,965.53, with interest 
thereon at 5 per cent per annum from March 11, 1934 (116 

F. 2d 775), or a total recovery for plaintiff at the time of 
the Appellate Court decision of $5,301.13. Plaintiff had 
sued for $4,340.00 in principal amount, and defendant had 
thereafter offered $3,800.00 in settlement. 
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The District Court taxed all costs against the defendants, 
and in unanimously reversing and remanding for that rea¬ 
son, the Court of Appeals said in part, page 775: 

“There seems to be no question but that prior to 
the adoption of the Rules of Civil Procedure, 28 U. S. 
C. A. following Section 723 c, the costs followed the 
result of the litigation. Ex parte Peterson, 253 U. S. 
300, 40 S. Ct. 543, 64. L. ed. 919 * * * The suit was 
filed November 22, 1934. * * # The trial of the cause 
commenced April 15, 1937, and the Rules of Civil Pro¬ 
cedure became effective September 16, 1938. The first 
Report of the Auditor was filed January 12, 1939, his 
amended Report on February 25, 1939, and judgment 
entered October 16, 1939. The record discloses that 
all the testimony was taken, and it would seem logical 
to assume that most of the costs had been incurred, 
prior to the effective date of the Rules. Defendants 
rely upon Rule 86, which, after fixing the effective date 
of the Rules, makes them effective as to ‘all further 
proceedings in actions then pending’. It appears that 
the Auditor’s Report, and the judgment of the Court, 
including the taxing of costs, clearly come within this 
phrase, and we are of the opinion there was vested in 
the Court a discretion with reference to the taxing of 
costs, and that the rule of the Peterson case was not 
controlling.” 

And, continuing, the Court said, page 775: 

“This brings us to the question whether we should 
interfere with the discretion as exercised by the Court. 
Here is a situation where the beneficial plaintiff was 
offered $3,800.00 in settlement of a claim for $4,340.00. 
That plaintiff had a complicated claim was readily 
apparent, and that a trial would result in long and ex¬ 
pensive litigation, was equally obvious. The offer as 
made by defendants indicates an earnest effort to com¬ 
promise and avoid litigation. Of course, the plaintiff 
had a right to refuse the offer and to litigate to its 
heart’s content. In doing so, however, we think it is 
fair and just that it sustain at least a part of the bur¬ 
den of the litigation instituted and carried on under 
such circumstances. It is our judgment that each of 
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the parties should be, and they are, taxed with one- 
half of the costs.” 

Although the Complaint in the case at bar was filed prior 
to the effective date of the new Rules, by a few months 
(Tr. 1), the filing of the Answer and all other proceedings 
upon the issues occurred after such effective date. (Tr. 7) 

Also in the case at bar, appellant earnestly and repeat¬ 
edly sought to avoid litigation, making not merely one rea¬ 
sonable offer of settlement, but, instead, three reasonable 
offers, at separate and distinct times. (Joint App. 2, 3) 
He punctiliously followed each successive new stage into 
which appellee thrust the proceeding, with wholly fair 
offers predicated as to amount upon the latest judicial 
finding. 

As stated, appellant was wholly willing to accept the jury 
verdict for $1,016.00 rendered November 1, 1940, after one 
week’s careful trial, and he opposed appellee’s motion for 
new trial. (Tr. 14) While that motion was pending, ap¬ 
pellant offered $1,500.00, which was rejected. (Joint App. 
2, 3) Then, a few months later, after new trial had been 
granted, and the cause referred to the Auditor, but before 
any hearings before him had taken place, appellant offered 
$1,625.00, which was also rejected (Joint App. 2, 3). After 
the Auditor’s Report had been filed on March 31,1942, and 
before any further trial, appellant offered $2,000.00 in set¬ 
tlement (Joint App. 2, 3), which was almost $800.00 over 
and above the lower alternative figure of $1,224.99 found 
by the Auditor. 

Appellee had consented to the reference (Joint App. 2), 
and filed no objections or exceptions to the Auditor’s Re¬ 
port (This Court’s Opinion, said No. 8301) but neverthe¬ 
less, over appellant’s objections, he thereafter caused the 
proceeding to be calendared for further jury trial on all 
issues. At its outset, as observed, appellant moved to have 
the Report confirmed, without further trial, but appellee 
opposed, and forced the cause into a third trial upon all 
issues. Appellee was willing to accept the resulting ver- 
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diet of $2,750.00 “without interest”, but appellee still was 
not content, and thereafter by his motion, opposed by 
appellant, erroneously caused interest from June 3, 1938 
(about $650.00) to be added to the judgment, thereby plac¬ 
ing upon appellant the additional burden of prosecuting 
appeal for rectification. 

Appellant’s first offer of $1,500.00, made before any 
action had been taken on the motion for new trial, was, of 
course, nearly $500.00 over and above the first jury verdict 
of $1,016.00. His second offer, of $1,625.00, made after new 
trial had been granted, and the cause referred, but before 
any hearings took place under the reference, was $609.00 
over and above that jury verdict. His third offer, of 
$2,000.00, made after the Auditor’s Report had been filed, 
and before any jury trial, was, as stated, nearly $800.00 
over and above the Auditor’s lower alternative figure of 
$1,224.99, and was only $575.82 under his higher alternative 
figure. 

In United States for Use of Wadeford Electric Co. v. 
E. J. Biggs Construction Co., supra, in which, on appeal, 
the costs in the District Court were ordered to be evenly 
divided, the one offer, of $3,800.00, was $1,501.13 less than 
the amount ultimately found on appeal to be due to the 
claimant, and was 71 per cent thereof. In the case at bar, 
the first offer, of $1,500.00, was $1,165.63 less than the 
amount ultimately found to be due upon the claim, and was 
56 per cent thereof; the second offer, of $1,625.00, was; 
$1,040.63 less than such amount, and was 61 per cenl; 
thereof; the third offer, of $2,000.00, was only $665.63 less; 
than such amount, and was 75 per cent thereof. And, as; 
above stated, in arriving at the figures for such offers, 
appellant was guided by the immediately prior judicial 
finding respecting the indebtedness amount. 
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Point 2. 

In the prior appeal in this cause (Shima v. Brown, No. 
8301,133 F. (2d) 48, this Court held that the District Court 
had erred in adding interest to the jury’s verdict for 
$2,750.00, and in its Opinion ruled therein as follows: 

“The case is remanded to the Court below, with a 
direction to enter a judgment for . . . the damages 
assessed by the jury, with interest on such judgment 
from the time it shall be entered until it shall be paid.” 

In connection with such ruling, this Court made footnote 
reference to New York , Lake Erie and Western Railroad 
Co. v. Estill, 147 U. S. 591, 622, 623, 13 S. Ct. 444, 37 L. ed. 
292. 

The Mandate was filed below April 23, 1943 (Tr. 21, 22), 
directing further proceedings there in accordance with the 
Opinion. Accordingly, appellee should then have moved in 
the District Court for entry, under the Mandate, of a judg¬ 
ment for him for $2,750.00, interest then to run on such 
new judgment “from the time it shall be entered until it 
shall be paid”. Appellee chose not to pursue such course, 
but, instead, on April 28, 1943, he and his assignee, the 
New Amsterdam Casualty Company, jointly moved for 
assessment against appellant of the Auditor’s fee and of 
his said reporting charge, and of appellee’s Court costs 
below, and of a counsel fee and interest and damages for 
appellee, and for condemnation of appellant’s funds, orig¬ 
inally attached before judgment, to satisfy said requested 
assessments and also the full amount of $2,750.00 (Joint 
App. 4, 5, 6), the appellant opposing. (Joint App. 6). On 
May 26, 1943, pursuant to that motion, the District Court 
entered its said order of assessment and condemnation. 
(Joint App. 7, 8) 

On June 1, 1943, pursuant to appellee’s notice to tax 
costs, the Clerk of the District Court made and filed his 
computation, with statement thereon: “Judgment modi¬ 
fied in Court of Appeals to include interest on judgment of 
$2,750.00 from date of Judgment May 13, 1942”. (Joint 
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App. 10). The Clerk then issued Short Copy of Judgment 
purporting to show, among items due, interest from May 
13, 1942, on judgment for appellee for $2,750.00. (Joint 
App. 9) 

On June 4,1943, appellant filed motion to retax costs for 
interest (Joint App. 8, 9), and he referred in his Points 
and Authorities to said provisions in this Court’s Opinion 
and Mandate, and contended therein that interest should 
run only from the date when a modified judgment, required 
under the Mandate, had been entered herein, and that in 
no event could interest be allowed from any date prior to 
the time when the Mandate was filed below, namely, April 
23, 1943. Such motion was overruled June 15, 1943. 
(Joint App. 12) 

The Clerk’s determination below that judgment herein 
had been modified in this Court “to include interest on 
judgment of $2,750.00 from date of judgment May 13, 
1942”, and his assessment against appellant of such inter¬ 
est, the District Court thereafter overruling appellant’s 
motion to correct (Joint App. 12), and thereby approving 
such determination and assessment, are contrary to the 
instructions of this Court upon its said remand for entry 
of “a judgment for ... the damages assessed by the jury, 
with interest on such judgment from the time it shall be 
entered until it shall be paid”. 

Point 3. 

The District Court erred in assessing against appellant 
all of the Auditor’s fee, and all of the Auditor’s costs, and 
all other Court costs below, and in not assessing against 
appellee his fair proportion thereof, which we consider to 
be at least one half; and it erred in allowing interest upon 
the sum of $2,750.00 from May 13, 1942, instead of enter¬ 
ing a modified judgment in that amount after Mandate, 
and allowing interest on such judgment from the time of 
its entry until its payment. Accordingly, the District 
Court erred in condemning appellant’s credits with the 
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garnishee on an attachment issued before judgment, and 
authorizing payment to counsel for appellee of said fee, 
1 costs, and interest from said credits. 

CONCLUSION. 

In consideration of all of the foregoing, it is earnestly 
urged that this cause should be remanded with instructions 
(1) to divide evenly between the parties the Auditor’s said 
! fee, and his said reporting charge, and all other Court 
costs below of both parties, and also costs here on this 
appeal, reimbursement to the Auditor for said reporting 
charge having already been made, one-half from each 
party, and (2) to vacate said assessment against appellant 
for interest on $2,750.00 from May 13, 1942, such principal 
amount now standing paid as of June 22, 1943. 

1 Respectfully submitted, 

John Wattawa, 

1 1317 F Street, N. W. 

Vivian 0. Hill, 

624 Southern Building. 

Attorneys for Appellant. 








INDEX TO JOINT APPENDIX. 


Page 

Order Granting Motion for New Trial. 2 

Affidavit of Vivian O. Hill.2,3 

Order Deferring Question of Assessment of Auditor’s 
Costs. 3 

Motion for Assessment of Auditor’s Costs, Assess¬ 
ment of Damages, and Condemnation of Defen¬ 
dant’s Credits in Hands of Union Trust Company, 
Garnishee.4,5,6 

Memorandum that Defendant filed Points and Authori¬ 
ties in opposition to motion for assessment of Au¬ 
ditor’s costs, etc. 6 

Memorandum by Court re Assessments.6, 7 

Order Assessing Auditor’s Costs, and Condemnation 
of Defendant’s Credits in Hands of Garnishee ... .7,8 

Motion to Retax Costs for Interest, with its Exhibit 
A (Short Copy of Judgment) and its Exhibit B 


(Clerk’s Computation).8,9,10 

Notice of Appeal . 11 

Memorandum re filing of supersedeas bond. 12 

Order Overruling Motion to Retax Costs for Inter¬ 
est . 12 

Supplement to Notice of Appeal. 12 

Order Increasing Supersedeas Undertaking. 13 


Memorandum re filing of additional supersedeas bond . 13 


















IN THE 

United States Court of Appeals 

for the District of Columbia 


No. 8583 


JESSE S. SHIMA, Appellant 
v. 

THOMAS A. BROWN, Appellee 


Appeal from Judgment and Order of the District Court of 
the United States for the District of Columbia. 


JOINT APPENDIX. 


2 


I. 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

DESIGNATED. 

16 Endorsed Filed Dec 20 1940 Charles E. 

Stewart, Clerk 

District Court of the United States for the District of 

Columbia 

At Law No. 90-236 

Thomas A. Brown, Plaintiff, 
v. 

Jesse S. Shima, Defendant. 

Order Granting Motion for New Trial 

Upon the coming on for hearing of the motion filed herein 
by plaintiff, for a new trial, it is this 20th day of December, 
1940, ordered that said motion be, and the same is hereby 
granted and the verdict and judgment entered on November 
1, 1940, is hereby vacated and set aside and said cause is 
hereby referred to the auditor. 

DAVID A. PINE 
Justice 

Consent 

VIVIAN O HILL 
Atty for Jesse S. Shima 

R. E. WELLFORD, 

Atty for plaintiff. 

• •*#***•*• 

17 Affidavit of Viviarn O. Hill 
District of Columbia, ss: 

Vivian O. Hill, first being duly sworn, upon his oath avers 
that he is of counsel for defendant in the above entitled 
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cause, and says that the defendant authorized him to, and 
he did make offers of compromise in this case to plaintiff 
through his attorney as follows: 

While the motion for a New Trial was pending prior to 
the cause being referred to the Auditor, of $1,500.00. 

While the cause was being considered by the Auditor of 
$1,625.00, prior to taking evidence by him. 

After the Auditor’s Report had been filed and just prior 
to the last trial recently had of $2,000.00. 

Affiant further says that each of said offers in compro¬ 
mise and settlement was rejected by plaintiff through his 
attorney. 

VIVIAN O. HILL 

Subscribed and sworn to before me this 8th day of June, 
A. D., 1942. 

ELIZABETH G. SOUTTER 
(Seal) Notary Public, D. C. 

####*#*##• 

18 Endorsed: Filed Jun 10 1942 Charles E. Stewart, 
Clerk 

Order 

This cause having come on to be heard upon plaintiff’s 
Motion to Assess Costs, and upon consideration thereof, 
after argument of counsel, it is this 10th day of June, 1942. 

Ordered and Adjudged that the question of the assess¬ 
ment of Auditor’s costs herein, be, and the same hereby 
is, deferred until after the final determination of this cause 
on appeal. 

JESSE C. ADKINS, 

Justice. 
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20 Endorsed: Filed Apr 29 1943 Charles E. Stewart, 
Clerk 

Motion for Assessment of Auditor Costs, Assessment of 
Damages, and Condemnation of Defendant’s Credits in 
Hands of Union Trust Company, Garnishee 

Come now Thomas A. Brown, plaintiff, and the New 
Amsterdam Casualty Co., by their attorneys, and moves 
the Court, to 

1. Assess against the defendant, the sum of One Hun¬ 
dred Eighty -two Dollars and fifty cents ($182.50) costs, 
incurred by plaintiff at hearings before the Auditor as is 
shown by his report filed herein March 31, 1942. 

2. Assess against the defendant the sum of Four Hun¬ 
dred Dollars ($400.00), fee claimed by the Auditor, for his 
services in conducting hearings in this action, as is shown 
by his report filed herein on March 31,1942. That this fee, 
be directed paid from the attached credits of the defend¬ 
ant, directly to the Auditor of this Court. 

3. Assess against the defendant, damages sustained by 
plaintiff, due to defendant having stayed the mandate of 
the Court of Appeals, for the purpose of applying to the 
Supreme Court for Certiorari, as follows: 

Plaintiff’s printed answer to Defendant’s 
petition for Certiorari $ 11.20 

Counsel fee for the preparation and filing 
of answer to petition for Certiorai 100.00 

Interest @ 6% on $2750.00, total amount 
of judgment from March 2, 1943, to April 
23, 1943, the date the mandate was actu¬ 
ally returned to this Court 23.40 


$134.60 

21 The Court of Appeals by its order of March 2, 
1943 having stayed the mandate, upon notice that 
defendant intended to petition the Supreme Court for 
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Certiorari, and required the defendant to post an addi¬ 
tional undertaking in the sum of Fifteen Hundred Dollars 
($1500.00), which was posted. 

4. Condemn the defendant’s credits in the hands of 
Union Trust Company, Garnishee, in the full amount of the 
judgment, plus interest, damages, and costs to be assessed 
by the Clerk. 

And for reason therefor shows to the Court as follows: 

1. That the plaintiff was required, and did post with the 
Auditor of this Court the sum of One Hundred Eighty-two 
Dollars and Fifty cents ($182.50), as costs in this action for 
hearings before the Auditor. The plaintiff having pre¬ 
vailed, is entitled to the return of his costs. That this 
Court must assess the Auditor’s costs. 

2. The judgment in favor of plaintiff for Twenty-seven 
Hundred Fifty Dollars ($2750.00) was by the Court of 
Appeals affirmed on January 18, 1943. The defendant’s 
motion for re-hearing was denied on February 10, 1943. 
The Appellate Court, on March 2, 1943, ordered the man¬ 
date stayed, upon notice that defendant desired to petition 
the Supreme Court for Certiorari. The Appellate Court 
required the defendant, to post an additional undertaking 
of Fifteen Hundred Dollars ($1500.00) with this Court, for 
costs and damages to plaintiff due to the delay, should the 
Supreme Court deny his petition for Certiorari. 

The defendant posted with the Clerk of this Court an 
additional undertaking in the sum of Fifteen Hundred 
Dollars ($1500.00). 

The Supreme Court on April 12, 1943 denied the defen¬ 
dant’s petition for Certiorari. 

The Mandate of the Court of Appeals, affirming the judg¬ 
ment in favor of plaintiff for Twenty-seven Hundred Fifty 
Dollars ($2750.00), was filed in this Court on the 
22 23rd day of April, 1943. That plaintiff has been 
damaged by the delay in the total sum of One Hun- i 
dred Thirty-four Dollars and Sixty Cents ($134.60) for 
costs, loss of interest and counsel fees. 
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3. That the credits of the defendant are in Custodia 
Legis, and held by the Union Trust Company, Garnishee, 
due to an attachment before judgment issued in this action. 

The judgment against the defendant is now final, and the 
plaintiff having prevailed, is entitled to have the credits 
of the defendant in the hands of the Union Trust Co., 
Garnishee, condemned to satisfy said judgment, damage, 
and costs to be assessed by the Clerk. 

That the New Amsterdam Casualty Co. is an assignee 
of a part of this judgment and, as such, is entitled to have 
said funds condemned. 

RICHARD E. WELLFORD 
1427 Eye St., N. W., 

Attorney for Plaintiff 

LAWRENCE KOENIGSBERGER 
Woodward Building, 

Attorney for New Amsterdam 
Casualty Co. 


Memorandum 

May 4 1943 

Defendant’s points and authorities in opposition to mo¬ 
tion for assessment of auditor costs, &c., filed. 

23 Endorsed: Filed May 18 1943 Charles E. Stewart, 

Clerk 

Memorandum by the Court 

It is the conclusion of the Court that the following items 
should be allowed to the plaintiff: 

Auditor’s fee of $400.00; 

Costs of $182.50 paid by plaintiff to the auditor; 
Judgment of $2750.00, with interest and the Clerk’s 
costs; 
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The foregoing items are subject to any credit required 
by the Order of the Court of Appeals, dividing the costs in 
that Court. 

It should be noted that the plaintiff’s claim of damages 
in the sum of $134.60 is denied. 

Plaintiff’s counsel will submit appropriate order, after 
referring same to counsel for defendant for approval as 
to form. 

EDWARD C. EICHER 
Chief Justice 

24 Endorsed Filed May 26 1943 Charles E. 

Stewart, Clerk 

Order Assessing Auditor's Costs and Condemnation of 
Defendant's Credits in Hands of Garnishee 

This action came on for hearing on the motion of the 
plaintiff and the New Amsterdam Casualty Company as 
assignee, to approve and assess the costs of the Auditor; 
and for the condemnation of the credits of the defendant 
in the hands of Union Trust Company of the District of 
Columbia, as Garnishee; the answer thereto of the defen¬ 
dant; and upon consideration thereof after argument of 
counsel it is this 26th day of May, 1943 

Ordered, that the Auditor’s fee of $400.00 as is claimed 
in his report, be and the same is hereby approved, and the 
said $400.00 be and the same is hereby assessed against the 
defendant as costs in this action. 

It is further 

Ordered that the costs of $182.50 paid to the Auditor by 
the plaintiff as is shown in the report, be and the same is 
hereby approved, and the said $182.50 be and the same is 
hereby assessed against the defendant as costs in this action. 

It is further 

Ordered that the credits of the defendant in the hands 
of the Union Trust Company of the District of Columbia, 
Garnishee, be and the same are hereby condemned to sat¬ 
isfy the judgment of $2750.00 in favor of the plaintiff, with 
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interest, and court costs to be taxed by the Clerk, includ¬ 
ing the costs contained herein, subject however to 
25 any credits required by the order of the Court of 
Appeals dividing the costs of that court. 

It is further 

Ordered, that plaintiff’s claims for damages against de¬ 
fendant in the sum of $134.60, due to defendant’s action in 
applying to the Supreme Court for Certiorari, be, and the 
same is hereby, denied. 

It is further 

Ordered that the Union Trust Company of the District 
of Columbia, Garnishee, be and it is hereby authorized and 
directed, to pay to counsel for plaintiff, from the credits 
of the defendant in its hands as is provided by this order. 

By the Court 

EDWARD C. EICHER 
Chief Justice 

I consent 

LAWRENCE KOENIGSBERGER 
Attorney for New Amsterdam 
Casualty Company, assignee. 

No objection to form. 


Attorney for Defendant 

GEORGE E. HAMILTON, JR., 

Attorney for Union Trust Company, 
of the District of Columbia, Garnishee. 

28 Endorsed: Filed Jun 4 1943 Charles 

E. Stewart, Clerk 

Motion to Retax Costs for Interest 

Comes now the defendant and, without waiving his right 
to appeal from such portion of this Court’s order of May 
26, 1943, as assesses against him the Auditor’s fee and his 
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costs, and also all costs in this Court, moves the Court to 
retax costs for interest on judgment, determined by the 
Clerk of this Court as set forth in the Short Copy of Judg¬ 
ment, with Statement, attached hereto as Exhibits A and B. 
Points and Authorities attached. 

JOHN WATTAWA 
1317 F Street, N. W. 

VIVIAN 0. HILL 
624 Southern Building 
Attorneys for Defendant Jesse S. Shima 
• ##***###• 

29 Exhibit A 

Short Copy of Judgment 

District Court of the United States for the District 

of Columbia 

Law No. 90,236 

Thomas A. Brown, to the use of the New Amsterdam 


Casualty Company, Plaintiff, 
v. 

Jesse S. Shima, Defendant 

1942, May 13 Judgment for plaintiff. $2,750.00 

with interest from May 13,1942 & costs 

1943, May 26 Judgment of condemnation of 

credits of defendant in hands of Union Trust 
Company in favor of plaintiff for. 2,750.00 

interest and costs 

Costs of suit. 638.70 


19_,.Execution issued, 

Seal.Execution returned. 

$.of said costs due clerk. 

Test: CHARLES E. STEWART, Clerk. 

By /S/ CHAS. B. COFLIN 
Deputy Clerk 


June 1,1943 










10 


30 Exhibit B. 

Law No. 90236 
Brown v. Shima 

Plaintiff’s Costs (Wellford) Defendant’s Costs 

(Wattawa) 

In Dist. Court: 


Attorney 

20.00 

None in District Court 

Marshal 

3.00 


Clerk 

18.00 

Shown on mandate 29.75 

Witnesses 



52.50 


For printing briefs: 

18.00 

70.50 

66 pp @ 1.75 115.50 

Advertising 


8 pp @ 2.00 16.00 

Law Report 

13.77 


Times 

15.30 

131.50 

Shown on Mandate 

3.38 

x /j of which is 65.75 65.75 

For printing brief: 


95.50 

9 pp @ 1.50 13.50 



of which is 6.75 

6.75 



150.70 


Less defendant’s 



costs 

95.50 



55.20 


400.00 

182.50 

1.00 


638.70 

Judgment modified in Court of Appeals to include inter¬ 
est on judgment of $2,750.00 from date of judgment May 13, 
1942. 


Add Auditor’s fees 

Two short copies 
& 50 c 
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31 Endorsed: Filed Jun 10 1943 Charles 

E. Stewart, Clerk 

Notice of Appeal 

To Mr. Lawrence Koenigsberger, Woodward Building, 
Washington, D. C., attorney for New Amsterdam 
Casualty Company, Assignee. 

Mr. Richard E. Wellford, 1427 Eye Street, N. W. 
Washington, D. C., attorney for the plaintiff, and 
lienor upon plaintiff’s judgment herein. 

Mr. George E. Hamilton, Jr., Union Trust Building, 
15th and H Streets, N. W., Washington, D. C., attor¬ 
ney for the Union Trust Company of the District of 
Columbia, Garnishee. 

Defendant, Jesse S. Shima, hereby gives notice of his 
appeal, filed this 10th day of June, 1943, to the United 
States Court of Appeals for the District of Columbia, from 
so much of the order and judgment of this Court entered 
May 26,1943, as assesses against defendant all of the Audi¬ 
tor’s fee ($400.00), and all of his costs ($365.00), and all of 
plaintiff’s costs in this Court ($140.57), and allows interest 
at six per cent per annum on the sum of $2,750.00 from May 
13, 1942, and condemns defendant’s credits with the Gar¬ 
nishee on an attachment issued before judgment in this 
case, and authorizes payment of said sums and interest 
from said credits. 

JOHN WATTAWA 
1317 - F Street, N. W. 

VIVIAN O. HILL 
624 Southern Building 
Attorneys for Defendant 
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Memorandum 

June 11 1943 

Defendant’s supersedeas bond on appeal ($500.00) ap¬ 
proved and filed. 

• •***•*#•# 

32 Endorsed: Filed Jun 15 1943 Charles 

E. Stewart, Clerk 

Order 

This cause having come on to be heard upon defendant’s 
motion to retax costs for interest on .-judgment, determined 
by the Clerk as six per cent on $2,750.00 from date of judg¬ 
ment, May 13, 1942, and upon plaintiffs’s opposition to said 
motion; and after argument of counsel, and upon considera¬ 
tion thereof, it is this 15th day of June, 1943, 

Ordered and adjudged that defendant’s said motion to 
retax costs for interest on judgment be, and it hereby is, 
overruled. 

EDWARD C. EICHER 
Chief Justice 

33 Endorsed: Filed Jun 22 1943 Charles 

E. Stewart, Clerk 

Supplement to Defendant’s Notice of Appeal Filed Herein 

June 10,1943 

To Mr. Lawrence Koenigsberger, Woodward Building, 
Washington, D. C., attorney for New Amsterdam 
Casualty Company, Assignee. 

Mr. Richard E. Wellford, 1427 Eye Street, N. W., 
Washington, D. C., attorney for the plaintiff, 
and lienor upon plaintiff’s judgment herein. 

Mr. George E. Hamilton, Jr., Union Trust Building, 
15th and H Streets, N. W., Washington, D. C., 
attorney for the Union Trust Company of the 
District of Columbia, Garnishee. 
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Defendant Jesse S. Shima further appeals herein to the 
United States Court of Appeals for the District of Colum¬ 
bia from the order of this Court of June 15, 1943, overrul¬ 
ing defendant’s motion, filed June 4,1943, to retax costs for 
interest on judgment. 

JOHN WATTAWA 
1317 F Street, N. W. 

VIVIAN 0. HILL 
624 Southern Building 
Attorneys for defendant 

35 Order Increasing Supersedeas Undertaking 

This action came on for hearing on motion of the plaintiff 
to post a sufficient supersedeas undertaking on his appeal 
filed herein on June 10,1943 and upon consideration thereof 
after argument of counsel it is this 6th day of July, 1943 
Ordered that the defendant post a supersedeas under¬ 
taking on his appeal in this action in the penalty of $1500.00. 
By the Court. 

EDWARD C. EICHER 
Chief Justice 

Memorandum 

July 9 1943 

Defendant’s additional supersedeas bond on appeal 
($1,000.00) approved and filed. 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8583. 


JESSE S. SHIMA, Appellant, 
v. 

THOMAS A. BROWN, Appellee. 


Appeal from Judgment and Order of the District Court of 
the United States for the District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF CASE. 

This appeal involves but one main question, namely, the 
validity of a judgment of the District Court assessing costs 
against the losing party (the appellant) in the lower court, 
and ordering condemnation of the funds of the appellant 
in custodia legis to satisfy said judgment (Joint App. 7, 8). 

The second notice of appeal from the court’s action in 
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refusing to direct the clerk to retax the costs, is not an 
appealable matter, without merit, and seems to be an after 
thought. 

The clerk’s action in taxing the costs, was a ministerial 
act, in compliance with the order of May 26,1943, and being 
a mathematical formula is mediately correct. 

There are no other questions raised, and appellee knows 
of no good reason for the expending of so much time and 
expense in preparing such a lengthly record and brief, 
which merely re-thrashes old straw. 

STATUTES AND RULES INVOLVED. 

F. R. C. P. #54—(d) (appellant brief 8). 

F. R. C. P. #53—(A) Auditor’s Costs. 

Interest on judgments 6%, Title 28—sec. 2701— 

Code of 1940. 

Time for interest on judgments to begin, Title 28—sec. 

2707, 2708—Code of 1940. 

Appeals taken for Delay, Court of Appeals Rule 23. 

“Rule 23: When Appeal Takex Merely for De¬ 
lay : Interest, Damages and Double Costs May Be Im¬ 
posed. In all cases where an appeal delays proceed¬ 
ings on the judgment of the lower court, and appears to 
have been sued out merely for delay, damages at a 
rate not exceeding 10 per cent, in addition to interest, 
may be awarded upon the amount of the judgment, and 
double costs may be imposed. No such judgment shall 
be entered unless claim therefor is made by appellee 
in his brief or appellant is afforded reasonable oppor¬ 
tunity to be heard on this issue.” 

SUMMARY OF ARGUMENT. 

This appeal is without merit and taken for the sole pur¬ 
pose of delay. The appellant, a wealthy Japanese alien 
enemy, now in constructive custody of the Department of 
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Justice as such, appears to have unlimited resources, and 
is using his money and cunning to deprive a citizen of the 
United States of his just rights. He is abusing the cour¬ 
tesy extended him by our courts and should be penalized 
as is provided by the rules of this court. 

The merits of this case have been finally adjudicated by 
this court, and certiorari to the Supreme Court has been 
denied. 

The question of costs independent of the main issues of a 
suit is not appealable. 

The question of interest on a judgment is regulated by 
statute. 

ARGUMENT. 

The main issues in this case have been adjudicated by 
this court (Shima v. Brown #8301), and appellant being 
dissatisfied with the opinion moved for re-hearing, which 
was denied on February 10, 1943. The appellant being 
still dissatisfied and desiring to postpone as long as possi¬ 
ble the payment of a just judgment petitioned the Supreme 
Court of the United States for certiorari. This action not 
only delayed the appellee from recovering upon his judg- I 
ment, but caused him to expend over one hundred dollars 
in defending against said petition. The petition for cer¬ 
tiorari was on the 12th day of April, 1943, denied. The 
mandate of this court was returned to the District Court 
on the 23rd day of April, 1943. 

The rules provide that costs as of course go to the pre¬ 
vailing party unless the Court orders otherwise, F. R. C. P. 
#54-(d). 

The lower court by its order of May 26, 1943, on the 
motion of appellee exercised its discretion and assessed 
the Auditor’s costs against the appellant. F. R. C. P. 
#53—(A). 

No point is set out or argued about the lower court abus¬ 
ing its discretion in assessing costs against the appellant; 
therefore it will be assumed that its action was right. ! 
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This appeal is from assessment of costs, independent 
of the main issnes which have already been adjudicated, 
and this court has said that such matters are not appealable. 

Moran v. Washington Ry. & Elec. Co., 64 App. D. C. 
3-73-F, 2nd., 384. 


The order of May 26, 1943, provides that the credits of 
the defendant in the hands of the Garnishee 

“ # * * are hereby condemned to satisfy the judgment 
of $2750.00 in favor of plaintiff, with interest, and court 
costs to be taxed by the Clerk, * * *” (Joint App. 7, 8) 

Interest on a judgment is automatically applied by the 
statutes depending upon whether the action sounds in tort 
or contract. (Title 28, sec. 2701, 2707, 2708, Code of 1940.) 
Neither the clerk nor any court can change this law as this 
prerogative belongs exclusively to the Congress. The rec¬ 
ord will disclose that this appeal was not taken in good 
faith, and the appellee asks that this court invoke the penal¬ 
ties against the appellant as are provided in its rule 23. 

The court’s attention is called to the false statement of 
appellant found in his brief on pages 18 and 19, “Appellee 
was willing to accept the resulting verdict of $2750.00 ‘with¬ 
out interest’, but appellee still was not content, and there¬ 
after by his motion, opposed by appellant, erroneously 
caused interest from June 3, 1938 (about $650.00) to be 
added to the judgment, thereby placing upon appellant the 
additional burden of prosecuting appeal for rectification.” 
The first word “Appellee” in the above quotation is obvi¬ 
ously a misprint, and must to make sense be read as appel¬ 
lant. If this statement as to appellant being willing to ac¬ 
cept the verdict without interest, were true, then after this 
court had rectified the error by striking off the interest why 
did the appellant petition the Supreme Court for certiorari? 
A self-contradiction of this kind calls for no argument. 

The appellant with his cunning “Bushido”, and “So 
sorry please”, feebly attempts to bolster up his oriental 
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argument by filing a self-serving affidavit purporting to 
relate to compromise. Appellant states that there was never 
any definite offer of compromise made, and challenges the 
appellant to produce any evidence of record or otherwise, 
other than his filing of a self-serving affidavit. If the true 
facts were disclosed to the court it would be found that the 
appellee through his counsel after this first trial in De¬ 
cember, 1940, verbally offered to settle the suit for $2000.00 
which offer, in the presence of witnesses, was rejected by 
counsel for appellant. 

It is sound law and logic, that there should be no appeal 
from the taxation of costs independent of the main issues 
to a suit. Otherwise there would be no end to litigation 
and litigants would find themselves like a cat chasing its 
tail. If such appeals should be allowed and a case was sent 
back, with direction as to costs in the lower court, then 
after the lower court had assessed the costs the losing party 
could appeal from that order and so on in indefinitum. 

Appellee contends that the order of the lower court 
should be affirmed, and the appellant penalized as is pro¬ 
vided by this Court’s rule 23 for causing delay by his 
frivolous appeal, 

Respectfully submitted, 

Richabd E. Wellfoed, 
Simon R. Golibart, 

Attorneys for Appellee. 




